


population has grown so much, courts
have become more conservative. We now
have more men, women, and children
locked up, and with virtually no access
to courts. If you were to take the number
of people in prisons and jails, and gather
them into a single city, it would be the
fourth largest city in the country.

On NPP’s Criteria For Accepting Cases
And Pursuing Litigation
Often, lawyers or ACLU affiliates
request our assistance in cases that come
to their attention. Occasionally, a prisoner
will write to us. Or we become involved
because a judge asks. In the last couple
decades, we’ve had ve supreme court ar-
guments -- two were because the Supreme
Court asked us to represent. Almost all the
litigation that we do nationwide involves
class actions. Statewide, we are less likely to
take a class action case because these days
the evidentiary burden to prove Eighth
Amendment violations is so huge, taking
onawhole state is virtually prohibitive. The
Supreme Court has developed a number of
doctrines that make this litigation very dif-
cult. It’s a question of resources. We have
eight lawyers at any given time, and we are
involved with cases in 20-25 states. Take a
case like Ruiz vs. Estelle, in Texas, where we
spent more than $1 million on discovery. It
would cost several times that today.

On The Evolution Of Litigation On Behalf
Of Prisoners Since Alexander Became An
Attorney In 1971

Itis much, much harder. A very conser-
vative Supreme Court has imposed a number
of requirements. One is the state-of-mind

requirement to show an Eighth Amendment
violation. Also, there is the requirement, in
Rhodes v. Chapman, of providing very spe-
ci cproof of aspeci ccondition that causes
adeprivation of a human need and a danger
to the prisoner. Since 1996, the huge problem
has been the exhaustion requirements and
other effects of Prison Litigation Reform Act
(PLRA). The National Prison Project did a
study and looked at about 300 pro se prisoner
cases where prisoners were affected by the
range of procedural decisions on the Sixth
circuit. Only ve out of 300 had survived
initial screening. That'’s the devastation the
PLRA has caused.

On The Distinction Between Incarceration
As A Form Of ‘Punishment’ Versus A Form
Of ‘Rehabilitation’ Toward Preparing Pris-
oners For Release Into Society-At-Large
First of all, that’s another area that
the Supreme Court has put off limits for
litigation. This is an issue of public opin-
ion and legislation. While there has been
a massive increase of people in prison for
drug violations, there is some optimism.
In recent years, there is a counter-trend
to prisoner bashing that has gone on for
politicians -- the Second Chance Act. It
is one ground for hope that at least some
people are realizing that our criminal
justice system is dysfunctional and needs
some change. But we need to go on from

the Second Chance Act. Are we really
protecting public safety by sending this
incredible tsunami of people into the sys-
tem? Isn’t this counterproductive to crime
control initself? That’s a matter of public
policy where we have to go from here.

On NPP’S Future

In order for NPP to grow, the PLRA
has to be repealed, including restrictions
on attorney fees. Right now, we are de-
pending on individual donations through
the ACLU to support our work. We can
no longer support our work through at-
torney fees. But there are a couple things
we’re looking at. One of the growing
issues, of course, is immigration detain-
ees. A year ago, we added challenging
immigration detention to the things we
work on. We also work on juvenile issues.
There continue to be new challenges. But
the biggest thing that needs to be done
is a fundamental change in our criminal
justice system. We just have way too many
people who are caught in the maw of jails
and prisons. No other country does it the
way we do. We’ve got to change.

Todd Matthews is an independent journalist
based in Seattle, Washington. This is the
second in an ongoing series of interviews
with the top prison and jail litigators in
the country.

Would you like to REACH OUT beyond the walls to
those you love? Would you like to send that special some-
one a gift for a special occasion, birthday or holiday? If so
we would like to extend our services to you. For more infor-
mation or a FREE catalog please write to: REACHING OUT
- 13465 Camino Canada, #106-445, El Cajon, CA 92021
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